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I. INTRODUCTION
When studying conflicts of laws, the transnational practitioner
must be concerned with three major issues: choice of law, i.e., the
law to be applied in resolving a dispute; jurisdiction; and recognition
and enforcement of foreign country judgments.' This article is
primarily concerned with the last of these issues, specifically, the
recognition and enforcement of foreign country money judgments in
Brazil as compared with the application of the Uniform Foreign
Money-Judgments Recognition Act (UFMJRA) in California.
2
Consequently, in this writing, the choice of law rules of the Brazil
and California systems will not be discussed in detail, and
jurisdiction will be discussed only to the degree that it pertains to
recognition and enforcement of foreign country judgments.
Brazil has had a long tradition of almost automatically confirming
foreign country judgments. However, in recent years, the criteria for
1. This basic approach has been followed-by major commentators. See generally RUSSELL
WEINTRAUB, COMMENTARY ON CONFLICTs OF LAws (3d ed. 1986); ROBERT LEFLAR ET AL.,
AMEIuCAN CoNrucrs LAw (4th ed. 1986); and EUGENE F. ScOLEs AND PETER HAY, CONFLICT OF
LAWs (2d ed. 1992). As to information regarding private international law in the area of conflicts of
laws in Brazil, see generally PAUL GARLAND, AMERICAN-BRAZILIAN PRIVATE INTERNATIONAL LAW
111-4 (1959) (also supplying the English text of the Law of Introduction to the Brazilian Civil Code
[hereinafter the Law of Introduction]); HARoLwo VALLADko, 3 Dntarro INTERNACIONAL PRVADO
(4th ed. 1974 to 1978); and HARoIo VALLADAo, DmEmo INTERNACiONAL PRIVADO, (10th ed.
1979).
2. Uniform Foreign Money-Judgments Recognition Act, 13 U.LA. (Supp. 1991). See also
Uniform Foreign Money-Judgments Recognition Act, 13 U.LA. (Supp. 1986-1992); Philip Weems,
How to Enforce U.S. Money Judgments Abroad, 24 TRIAL 72 (July 1988); Alan Sorkowitz, Enforcing
under the Uniform Foreign Money-Judgments Recognition Act, 37 PRAC. LAw. 57 (July 1991); and
R. Doak Bishop, Obtaining Recognition and Enforcement of Foreign Country Judgments in Texas,
45 TEx. BAR J. 287 (1982).
727
The Transnational Lawyer/ Vol. 5
enforcement have become increasingly restrictive.3 To wit, the
Federal Supreme Court of Brazil (Supreme Court or Court) has
developed a fairly extensive practice of investigating the validity of
foreign judgments.4
One significant difference between the law of Brazil and the
United States is that, although Brazil is a federation, all its law is
centralized.5 In Brazil, enforcement proceedings must be brought in
the Supreme Court, which has exclusive jurisdiction over such
matters.6 By contrast, in the United States each state is allowed to
handle enforcement according to its own law, and unlike Brazil, such
proceedings may be brought in the lower courts.7
For the purpose of this writing, California was selected as an
illustration of the growing interest in and utilization of the UFMJRA.
The UFMJRA has been adopted in twenty of the fifty states in the
U.S., including most industrial states.3 The writers intend to
3. The confirmation or homologation proceeding used by the Brazilian court is analogous
to the American process of recognition and enforcement of foreign country judgments. Jose Amado,
Recognition and Enforcement of Foreign in Latin American Countries: An overview and update, 31
VA. J. INT-L L. 99, 103-05, 113-115, 123-24 (1990). See also Jeff Larsen, Enforcement of Foreign
in Latin America: Trends and Individual Differences, 17 TEx. INT'L LJ. 213-19, 220-21, 226-27
(1982). The American courts base their confirmation proceedings on comity and reciprocity. Hilton
v. Guyot, 159 U.S. 113 (1895). The Brazilian courts reject these principles. See supra Amado, this
note. Article 15 of the Law of Introduction to the Brazilian Civil Code establishes several criteria
which must be met before the foreign judgment will be confirmed and therefore enforced. JId
4. Id See SuPREMo TRiBuNAL FDERAL, BRAZEL, SENTEmAs ESTRANOEERAS (1979)
(discussing the collection of cases). See generally J.B. EDE[BROC , ExEcu Os DAS SENTEN AS
ExTRANoraA No BRAzmL (1906) (discussing the recognition and enforcement of foreign country
judgments in Brazil); OsCAR DA CUNHA, A HoMOLOGAgA DA SENTEN(qA ESTRANOEIRA E 0
DrTO JUDICIAO CIVIL BRASIRO (1933); and AUOUSTiNHO SILVA, DMImo PROCESSUAL
INTERNACIONAL: EFEITOS INTERNACIoNAis DA JURISDIM;AO BRASILEIRA E RE ONHECmo DA
JuRIsDIAo ESTRANGEIRA No BRASH. (1971) (collecting court decisions at pp. 263-307 and
discussing the historical treatment at pp. 17-28).
5. GARLAND, supra note 1, at 13.
6. CONSTrrtUiAO DA REPtiBucA FEDERATIVA DO BRAS., art. 102 1(h) (1988) [hereinafter
Braz. Constit. Fed.]. As to the English text of the 1988 Constitution of the Federative Republic of
Brazil, see ALBERT BLAusm, Federative Constitution of Brazil in CONSTrrTmONS OF iM
COUNTIEs OF Ti WoRLD (Albert Blaustein & Gisbert Flanz, 3d ed. 1990) (translating to English
the Braz. Constit. Fed.). See I THE EUROPA WoRLD YEAR BooK 1991, 555 (1991) (discussing the
Court's composition); and Robert Casad, Civil Judgment Recognition and the Integration of Multi-
State Association: A Comparative Study, 4 HAsTiNGS INT'L & CoMP. L. REv. 1, 22 (1980) (noting
that "[n]o reason is apparent, other than tradition, for requiring the participation of the highest court
in the land in the enforcement of every ordinary civil money judgment.").
7. See generally 13 U.L.A., supra note 2, at 261-62.
8. See 13 U.LA., supra, note 2, at 38.
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highlight the similarities and differences between Brazil's and
California's approaches to the recognition and enforcement of foreign
country money judgments. The writers believe that these highlights
enhance the understanding of an important aspect of transnational
litigation process, which requires thorough study of local practices.
As the U.S. economy becomes more transnational, issues involving
recognition and enforcement of foreign country money judgments
become more important. Since the Brazilian scheme of recognition
and enforcement of foreign country money judgments seems to be
unique, this article first sets forth the scheme's evolution.
II. HISTORY AND DEVELOPMENT OF ENFORCEMENT PRINCIPLES IN
BRAZIL
Brazil inherited the civil law tradition from the Portuguese
colonial government and has therefore been largely influenced by
European ideas.9 Perhaps the greatest influence on Brazilian private
international law came from the Italian Law of Introduction to its
Civil Code."° For three reasons, Italian law was easily adaptable to
application in Brazil.11 First, the Italian language was easily
translated into Portuguese, the official language of Brazil. 12 Second,
there were a large number of Italian immigrants in Brazil when the
Brazilian Law of Introduction to the Civil Code was revised in
1942. " Third, and foremost, the Italian government had adopted a
new Law of Introduction to its Civil Code months before Brazil
9. I. PiRm FILHo, Federative Republic of Brazil, in 10 MODERN LEAL SYSTEM CYCLOPEDIA
10.10.10-11 (Kenneth Redden ed. 1991).
10. GARLAND, supra note 1, at 15-16. In legislating choice of law rules (private international
law), the conceivable approaches include the following three: (1) stipulate the choice of law rules in
an independent (special) statute (code), as Japan does; (2) organize the rules into special format as
was done in the Law of Introduction to the Civil Codes (Germany) and in the Preliminary Disposition
to the Civil code (Italy); or (3) scatter the choice of law rules through other codes or statutes
(France). Brazil took the Italian approach, known as Law of Introduction to the Brazilian Civil Code.
The Law of Introduction is not technically a part of the Civil Code, but it invariably precedes the
Civil Code in the Brazilian statute books.
11. Id
12. GARLAND, supra note 1, at 15-16.
13. Id.
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began revision of its own law. "' The Brazilian drafting committee
could not help but be influenced by Italy's insight into private
international law.15
Brazilian law has not, however, been influenced solely by Italian
law. Savigny, a German legal scholar, impacted private international
law in Brazil by advancing the theory of personal law. 6 Under this
theory, the applicable law must be that which is most closely related
to the action."7 To Savigny, the law of the domicile was the law
governing the case because he considered it most closely related the
action."
Savigny's theory was adopted by the Bustamante Code, which
allowed signatory states to apply either nationality or domicile as the
personal law."0 Brazil's prior law had emphasized nationality as the
basis of status and capacity due to the influence of the Code
Napoleon and European treatises.2 1 However, Brazil ratified the
14. IL
15. Id




19. The Bustamante Code (Code of Private International Law) was drafted by Dr. Antonio S.
de Bustamante of Cuba. RicARDo GALLARDO, LA SoLunoN DES CoNFLrrs DE Lois DANs LES PAYS
DE L'AMiQUE LATINE. 44-45 (1956). The Code is composed of 437 articles, consisting of a
preliminary title and four books. Id The preliminary title consists of Articles 1 to 8. Id The four
books are entitled International Civil Law (Articles 9-231), International Commercial Law (Articles
232-295), International Penal Law (Articles 296-313), and International Law of Procedure (Articles
314-437). Id Signatories to this international treaty are Bolivia, Brazil, Chile, Costa Rica, Cuba,
Dominican Republic, El Salvador, Ecuador, Guatemala, Haiti, Honduras, Nicaragua, Panama, and
Peru. Id See 86 L.N.T.S. 254-369 (1929) (containing multiple translations, including English, of the
Bustaniante Code). The Bustamnante Code was approved in Havana, Cuba, February 20, 1928 and
represents an attempt at uniformity of Private International Law in the Western Hemisphere. CURTIS,
ET AL., Brazil Law Digest, in 3 MAR'r uALE-HUBBE.L LAW DIGEST. INTERNATIONAL LAW DIoEsT,
BRZ-1, 14 (1992). The Code has now been signed by all the American states with the exception of
the United States. GOLBERT & NUN, supra note 16, at 414. The principal reason why the U.S. did
not sign the Code was because of its position of leaving conflict of laws issues to the States. See
ADANCTO FERNANDES, CURSO DE DIRITO DTNACIONAL PRIVADO, 121 (1971) (discussing the
Bustamante Code). See also Kurt Nadelman, The Question of Revision of the Bustamante Code, 57
AM. J. INT'L L 384 (1963) and Kurt Nadelman, The Need for Revision of the Bustamante Code on
Private International Law, 65 AM. J. INT'L L 782 (1971) (discussing proposals for Code revisions).
For a discussion of the Bustamante Code, see Ernest Lorenzen, The Pan American Code on
Private International Law, 4 TUL. L. REV. 499 (1930).
20. GOLBERT & NUN, supra note 16, at 408.
21. Rodrigo Octavio, Conflict of Laws in Brazil, 28 YALE LJ. 463 (1919).
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Bustamante Code on August 13, 1929,22 and was thereby able to
shift focus from nationality to domicile with the 1942 revision of the
Law of Introduction to its Civil Code.3
The language of the Bustamante Code on choice of laws is vague,
and it has been only partially incorporated into Brazil's Law of
Introduction. 24 The failure to make other provisions has left large
gaps in the law. The lack of accessible case law in Brazil has
exacerbated the problem, so Brazilian courts have relied substantially
on doctrine, frequently citing treatises as authority.' Furthermore,
this practice has resulted in a strong European influence on Brazilian
law which is often unsuited to Brazil's particular problems.26
The Bustamante Code has proven more influential in Brazilian
enforcement proceedings, despite the absence of complete
incorporation. The Supreme Court has cited the Code in deciding
whether to enforce foreign country judgments.27 Also, the Code is
consistent with the requirements of Article 15 of the Law of
Introduction to the Civil Code.
Although Brazil has failed to become a signatory to any of The
Hague Conventions on Private International Law,2 it signed the
First Inter-American Specialized Conference on Private International
Law (CIDIP-I) 29 in 1975 and the CIDIP-II in 1979.30 Under
Brazilian law, the terms of existing conventions and treaties are to be
observed."1 Therefore, judgments rendered by signatory states may
be treated differently from those rendered by nonsignatories. In
comparison, the U.S., although it is a member of the Organization of
22. GOLBERT & NuN, supra note 16, at 460 n.3.
23. Id. at 414.
24. GOLBERT & NUN, supra note 16, at 413. See generally SILVA, supra note 4, at 94-190
(discussing homologation proceedings).
25. GARLAND, supra note 1, at 17.
26. GOLBERT & NUN, supra note 16, at 414.
27. Id.
28. Information Concerning The Hague Conventions on Private International Law., 38 NEH.
INT'L L. REV. 186 (SECRErARIAT OF THE HAGUE CONVENTION ON PRIVATE INTERNATIONAL LAW,
ed. 1991 to 1992). Amado,supra note 3, at 101 n.8 (reporting the Brazilian-French Treaty onJudicial
Cooperation on Civil, Commercial, Labor and Administrative Matters, Apr. 29, 1985).
29. GOLBERT & NN, supra note 16, at 450.
30. Id. at 452 n.211.
31. STATEMENT OF THE LAWS OF BRAZn. IN MATIERs AFEcrINo BUSINESS 277 (Jose T.
Nabuco & Isidoro Zanotti eds., 3d ed. 1961) [hereinafter Nabuco & Zanotti].
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American States,32 failed to adopt most of these Inter-American
conventions.33 However, the U.S. ratified the Inter-American
Convention on International Commercial Arbitration on June 9,
1978.34
In the late nineteenth century, Brazil abolished the requirement
of reciprocity for enforcement, and the Court began a tradition of
confirmation." Under Article 15 of the Law of Introduction,
recognition of foreign judgments has become a legal duty. This duty
does not require consideration of either comity or reciprocity.
36
Additionally, Brazil has adopted the Italian system of limiting
judicial inquiry in enforcement proceedings to form, not
substance."' Under this system, the merits of the judgment are not
considered. Therefore, the rendering court is not required to apply the
law which would be applicable under Brazilian conflicts law.38 The
1942 Law of Introduction expressly prohibits the use of renvoi in
Brazilian courts.39
32. Id
33. GOLBERT & NUN, supra note 16, at 452.
34. Id at 458.
35. Jacob Dolinger, Brazilian Confirmation of Foreign Judgments, 19 INT'L LAW. 853, 853
(1985).
36. GARLAND, supra note 1, at 113 (discussing the Portuguese and English text of the Law
of Introduction).
37. Brian Zimbler, Debtor State Law and Default: Enforcement of Foreign Loan Agreements
in Brazilian Courts, 17 Irnm-AM. L. REv. 509, 523-36 (1986).
38. Id
39. GARLAND, supra note 1, at 103. Tle concept of renvoi emanates from the function of
conflict rules. In applying the choice of law rules, the forum court refers the matter in question,
pursuant to the dictates of the relevant choice of law rules, to the foreign jurisdiction. By applying
the foreign choice of law rules, the issue will be referred back to the law of the forum, thus creating
an international tennis game, or circulus inextricabilis. Many countries adopt the doctrine of renvoi
in their private international law. Chin Kim, New Japanese Private International Law: The 1990
Horei, 40 AM. J. CoMp. L. 1, 5 (1992). For example, Japan has adopted this doctrine. Id Acceptance
of this doctrine means that the forum accepts the reference back and applies lexfori. Id. See SILVA,
supra note 4, at 18-27 (discussing the history which leads to the adoption of the 1942 Law of
Introduction to the Civil Code).
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IM[. RECOGNITION AND ENFORCEMENT REQUIREMENTS-BRAZIL
A. Article 15-Law of Introduction to the Civil Code
The Law of Introduction to the Brazilian Civil Code represents
Brazil's only codification of private international law. Under Article
is, in order for a foreign judgment to be enforced in Brazil, it must
meet five requirements. These requirements include the following:
1. Judgments Must Have Been Rendered By a Competent Court
of the Forum and Must Be Subject to Clear Interpretation by
the Brazilian Court.'
Competency is determined by the law of the country where the
judgment was rendered.41 Competency of the foreign forum is
generally presumed. However, there are exceptions to this general
presumption of validity. The Federal Supreme Court first determines
whether the defendant voluntarily submitted to the jurisdiction of the
rendering court.42
a. Exclusive Jurisdiction
Under Article 12(1) of the Law of Introduction, any actions
regarding immovable property located in Brazil must be brought in
a Brazilian court.43 The Supreme Court will not recognize foreign
judgments on such actions.
The Brazilian Code of Civil Procedure, Article 89, grants the
Brazilian judiciary exclusive jurisdiction over all property located in
40. INTmNATIONAL LAW DmECrRY 196 (Kime's ed., 1990) [hereinafter Kime's].
41. See 86 L.N.T.S. 254-369 (1929); Casad, supra note 6, at 21 (discussing the requirement
that courts must not only meet their own standards of competency, but must also meet international
standards).
42. Regimento Intemo do Supremo Tribunal Federal, art. 217 [hereinafter Regimento] (the
Internal Rules of the Supreme Federal Tribunal) (approved by the Federal Supreme Court on October
15, 1980).
43. See GARLAND, supra note 1, at 113 (translating the Law of Introduction to the Civil Code
to Portuguese and English).
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Brazil regardless of domicile," even though Article 10 of the Law
of Introduction provides that succession of property is to be governed
by the law of the domicile of the decedent. 45 Prior to the 1942
revisions, Article 10 had stated that property of any nature was
governed by the law of the situs. 46 The change may indicate a
loosening in the conflicts law regarding property. The new provision
is consistent with Article 322 of the Bustamante Code. 47
b. Concurrent Jurisdiction
Article 12 of the Law of Introduction states that the Brazilian
judiciary has jurisdiction over all cases in which the defendant is a
Brazilian domiciliary, or in which an obligation is to be performed in
Brazil.48 Although the Court may recognize jurisdiction of the
foreign court in particular circumstances, it also recognizes its own
jurisdiction in all cases involving Brazilian-domiciled defendants.
This factor alone bestows jurisdiction on the Brazilian Court. Thus,
the Brazilian Court may have jurisdiction concurrently with the
foreign tribunal. Any foreign judgment against a Brazilian-domiciled
defendant must be valid and final in the country where rendered to be
capable of enforcement in Brazil..
The Brazilian Code of Civil Procedure is even more specific in
its grant of concurrent jurisdiction. Article 88 provides that Brazilian
courts are competent to take a case when:
(I) The defendant is domiciled in Brazil;
(2) the obligation is to be carried out in Brazil; or
(3) the disputed act was committed in Brazil or the case originated from some
occurrence there.49
44. C6DIGO DE PROCESSO CIVIL [C.P.C.] art. 89 (Federal Law no. 5.869 of January 11, 1973)
(Braz.). See Zimbler, supra note 37, at 545-46.
45. GARLAND, supra note 1, at 112 (discussing art. 89).
46. Octavio, supra note 21, at 466; see GARLAND, supra note 1, at 116.
47. 86 L.N.T.$. 254-369, Art. 322 (1929).
48. GARLAND, supra note 1, at 113 (discussing art. 12).
49. C.P.C., art. 88.
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For enforcement purposes, domicile means residence.5 0
Additionally, corporations which have a branch or agency in Brazil
are considered to be domiciled in Brazil.51
Despite the concurrent jurisdiction recognized in the case of
domicile, the Supreme Court has been reluctant to enforce foreign
judgments against Brazilian-domiciled defendants. 52 The Court will
not enforce such judgments unless the Brazilian domiciliary
expressly submits to the foreign court's jurisdiction.
53
c. Submission to Jurisdiction
i. Voluntary Submission
The Brazilian Court accepts submission of the Brazilian
domiciliary to the foreign court's jurisdiction only in cases of
concurrent jurisdiction, as specified above.54 Where the Brazilian
judiciary has exclusive jurisdiction, the judgment will not be
recognized in any case, whether or not the defendant voluntarily
submitted to jurisdiction. Brazil generally follows Article 322 of the
Bustamante Code which allows a finding of implied submission
when the defendant domiciliary has filed any form of pleading other
than an objection to jurisdiction.55
ii. Involuntary Submission
In Cesar Yazigi and Herbert D. Burr v. M. Dedini S.A.
Metalurgica,56 the Federal Supreme Court required that Brazilian
law govern the enforcement of foreign default judgments. Brazilian
law requires not only that defendant domiciliaries submit to the
50. OscAR TE6Rto, LIm DE INmRoDugo Ao C6DiGO CIVIL, BRASIO 382 (2d ed. 1955).
51. C.P.C., art. 88.
52. Dolinger, supra note 35, at 855.
53. IM
54. Kime's, supra note 40, at 196.
55. Dolinger, supra note 35, at 860.
56. 87 REVISTA TIMESTRAL DE JURISPRUDENCIA [R.TJ.] 384 (1974). Supreme Court
decisions are published in the REvisTA TRMESTRAL DR JURISPRUDENCIA.
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foreign jurisdiction, but that they renounce the law of Brazil as
well." The result of this requirement is to deny any form of
involuntary submission. Defaulting defendants are unlikely to have
renounced the control of Brazilian law, and resulting judgments will
not be enforced.
Further reasons for denying enforcement of foreign default
judgments are demonstrated by the Court's opinion in Mariana
Albertina Gonclaves v. Mateus Varela.58 In this case, the Supreme
Court denied confirmation, first, under the presumption that the
defendant did not submit to jurisdiction, and second, because the
defendant had not been able to present a defense in the action."9
Such a denial of justice violates the principles of due process. Even
Brazilian-issued default judgments will not be automatically enforced
against defendants.6" The Brazilian Code of Civil Procedure still
requires that the plaintiff prove his case. It also provides that the
judgment be set aside if the defendant files an answer or if the
plaintiff fails to comply with all procedural requirements."
This policy is consistent with Article 322 of the Bustamante Code
which states that "no submission can be implied when the suit is
proceeded with as in default."62 However, it appears inconsistent
with the Law of Introduction to the Civil Code. Article 15(b),
representing the second requirement for enforcement, states that the
parties must have been cited and have taken part in the action or
allowed the judgment to pass by default.63 In practice, the Court
simply does not adhere to this language when the defaulting
defendant is a Brazilian domiciliary.
57. Id
58. 74 R.TJ. 336 (1961).
59. Id
60. Keith Rosenn, Civil Procedure in Brazi 34 AM. J. CoMP. L. 487, 494 (1986).
61. Md
62. See 86 L.N.T.S. 254-369 (1929).
63. GARLAND, supra note 1 at 113.
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d. Additional Limitations on Competency
Additional limitations on the acceptance of foreign jurisdiction
include the concepts of due process, pending or contrary judgments,
and public policy.64
i. Due Process
The Brazilian Court may deny confirmation of a default judgment
on the ground that it would violate due process, since no defense has
been presented.' Additionally, when the Court finds that consent to
jurisdiction has been coerced, confirmation and enforcement of the• • 66
resulting judgment will be denied. Such was the situation in
Comite de Defense des Porteurs d'Obligations de la Compagnie du
Chemin de Fer Sao Paulo-Rio Grande v. Estrada de Ferro Sao
Paulo-Rio Grande.67
ii. Domicile
Brazil has adopted the view expressed in Article 318 of the
Bustamante Code, limiting jurisdiction to forums in which one of the
parties is either domiciled or has nationality.' The Court may have
cause to deny enforcement for failure to meet this criterion.
iii. Pending or Contrary Judgments
When the subject matter of the foreign judgment has been
adjudicated by or is pending in a Brazilian court, the judgment will
not be enforced, even if it was rendered prior to the commencement
of the case in Brazil.69
64. Id at 94.
65. Id.
66. Id.
67. 25 R.TJ. 928 (1935).
68. See 86 L.N.T.S. 254-369 (1929).
69. GARLAND, supra note 1, at 95.
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iv. Public Policy
Article 17 of the Law of Introduction to the Civil Code expressly
states that foreign judgments offending "national sovereignty, public
policy and good customs" will not be enforced by the Brazilian
Court.7" Even if a foreign judgment successfully meets all the
homologation requirements listed in Article 15, it will not be
enforced if it is found to contain a decision contrary to any of these
three elements.
71
2. The Parties to the ForeignAction Must Have Received Notice
and Have Participated in the Proceedings or Allowed the
Judgment to go by Default UnderArticle 15(b) of the
Brazilian Law of Introduction to the Civil Code.72
The parties to a foreign suit are required to comply with all
procedures necessary to make the judgment enforceable in the
jurisdiction where it was rendered." One such requirement is
adequate notice or service of process. Should the Brazilian Court find
service to be unfair, the judgment will not be enforced.74
a. Notice
The provisions of article 15(b) have generally been taken to mean
that every effort should be made to give adequate notice to the
defendant. 75 The Brazilian Code of Civil Procedure allows service
by registered mail only when the defendant is a business entity
domiciled in Brazil.76 It further provides that service by publication
is allowed when the defendant's address or identity is unknown or
70. See id. at 113. See also Slva, supra note 4, at 172-77, 178-80 (discussing another instance
of fraud of law (fraude d lei) as limitation of homologation).
71. Nabuco & Zanotti, supra note 31, at 278.
72. Kime's, supra note 40, at 197.
73. Id.
74. GARLAND, supra note 1, at 95.
75. Id at 113.
76. C.P.C., art. 222. See materials cited at supra note 44 and accompanying text.
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unascertainable." In practice, these considerations come into play
only when a default judgment has been entered against a defendant.
When the defendant has made a general appearance and has
presented a defense or filed a motion, the Supreme Court will not
allow improper service as a defense in the homologation
proceeding.
78
However, heBrazilian Court is protective of Brazilian-domiciled
defendants and will not recognize default judgments against these
defendants. Further protection is provided by the Court's practice of
requiring service on the defendant domiciliary to be made by request
through a letter rogatory issued by the foreign court.79 Service by
mail will generally result in denial of confirmation,80 unless both
parties to the action are domiciled in Brazil and the case has been
brought before a Brazilian court.8" Service by publication has
likewise been rejected.' Furthermore, the Brazilian Supreme Court
has found any procedural acts which attempt to apply foreign
standards to be an attack on its sovereignty and therefore against
public policy.83
b. Letters Rogatory
In Brazil, exequatur refers to an order for compliance with a
foreign letter rogatory.8 4 Upon presentation of a foreign letter
rogatory, the Chief Justice of the Federal Supreme Court is
authorized to give his exequatur,85 absent an homologation
proceeding, under article 797 of the Federal Code of Civil
Procedure.8 6 Once exequatur has been granted, the district judge
77. Id arts. 231-32.
78. Id. art. 214.
79. Dolinger, supra note 35, at 862.
80. Id
81. Id at 864.
82. Id at 863.
83. la
84. Id See also SILVA, supra note 4, at 170.
85. Nabuco & Zanotti, supra note 31, at 278.
86. Dolinger, supra note 35, at 864.
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where the acts are to be performed may carry out the request.8 7 The
Brazilian definition of exequatur does not reflect that of other civil
law countries, which use the term to refer to the actual confirmation
of the foreign judgment.8 8 Exequatur does not mean confirmation
in Brazil and cannot be construed by implication to mean that a
foreign court is competent for homologation purposes.8 9 The Court
is under no obligation to enforce a resulting foreign judgment simply
by way of having granted the request.9' Letters rogatory may be
used for any type of discovery, as well as service of process, and they
will be honored regardless of reciprocity by the requesting forum.91
However, the Chief Justice may deny exequatur upon a finding that
the requested act would offend public policy, undermine state
sovereignty, or threaten national security, 92 or that the letter
rogatory lacked authenticity.93
Despite some confusion in the past, the Supreme Court ruled in
1981 that the incompetence of a foreign court to issue a letter
rogatory may be asserted only when the incompetence is absolute.94
When the foreign and Brazilian courts have concurrent jurisdiction,
arguments of incompetence must be reserved for the homologation
proceeding.95 This requirement is consistent with the Brazilian
process of exequatur, which does not involve confirmation. The
Court further stated that should the requesting court lack jurisdiction,
the defendant's objection should be intimated to that court as well.96
Overall, the Brazilian Court grants almost automatic exequatur to all
letters rogatory.97
87. Nabuco & Zanotti, supra note 31, at 278. See also Rosenn supra note 60, at 502-03;
Amado, supra note 3, at 115; and Weems, supra note 2, at 76 (stating that enforcement of a foreign
country judgment in Brazil takes about four years, because Brazil requires a second hearing).
88. Dolinger, supra note 35, at 864.
89. 1IL
90. Guerra Everett, Letters Rogatory: Service of Summons in Foreign Action-American-
Brazilian Doctrines, 44 Cot. L REv. 72, 76 (1944).
91. Dolinger, supra note 35, at 864.
92. Regimento, supra note 42, art. 226.
93. Id.
94. 98 R.TJ. 47 (1981).
95. Id
96. Id.
97. GARLANI, supra note 1, at 98.
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It should be mentioned that Brazil is a signatory of the Inter-
American Convention of Letters Rogatory, which became operative
on January 16, 1976.98 The requirement of a letter rogatory is
consistent with existing Brazilian law."
3. The Judgment Must be Final and Capable of Execution at the
Place Where It Was Rendered"0o
Brazilian law makes it necessary to comply with all procedures
for enforcement under the law of the forum rendering judgment.
Upon compliance with this requirement, the Brazilian Court
generally gives effect to the judgment exactly as stated by the foreign
court.101 Modification of the judgment would likely be considered
an act of disrespect for the foreign court.102 However, it can be
assumed that such modifications will be made when execution of the
foreign judgment in its exact terms would conflict with Brazilian law
or would otherwise be against public policy.
4. The Judgment Must be Translated Into Portuguese by an
Authorized Translator.3
5. The Judgment Must be Homologated by the Federal Supreme
Court of Brazil. 04
Theoretically, once the first four requirements discussed above
have been satisfied, the Supreme Court will confirm or homologate
the foreign judgment. The judgment may thereby be enforced.
However, the Brazilian Court has established certain procedural
requirements for the homologation proceeding itself.
98. See GOLBERT & NUN, supra note 16, at 450; MARTINDALE-HUBBELL LAW DIE=r
INTERNATiONAL LAw DIGEST, IC-43 (1992).
99. Everett, supra note 90, at 74.
100. Dolinger, supra note 35, at 855; (discussing Law of Inuduction, art. 15). See GALAND,
supra note 1, at 113.
101. Nabuco & Zanotti, supra note 31, at 278.
102. GARLAND, supra note 1, at 97.
103. Id at 113. See id at 97 (setting forth art. 15(d)).
104. GARLAND, supra note 1, at 113.
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Once the Court has received an application for enforcement,
notice will be given to the judgment debtor within fifteen days. "
Upon receiving such notice, the debtor will be allowed to raise a
defense against enforcement. Homologation can only be granted after
both parties and the attorney general have been heard.'06 Once the
defense has been entered, the judgment creditor has five days in
which to make a reply."°
The defense entered at a homologation proceeding is limited to
challenges based on the enforcement requirements, on the
authenticity and meaning of the judgment, or on the premise that the
judgment is contrary to public policy, national sovereignty, or good
customs as expressed in article 17.108 As mentioned above, the
defendant can only raise improper service in the absence of voluntary
submission to the jurisdiction of the foreign court."° The judgment
debtor may not raise a defense based on the merits of the case."'
Once the judgment debtor has presented his or her defense and
the applicant has entered a reply, the Court will submit the papers to
the Attorney General's office within ten days, after which the
Attorney General will issue his or her opinion on the judgment. 11'
Following the completion of these hearings, the Court will render its
decision, which is not subject to appeal. ' Upon recognition, the
Court will attach a certificate of recognition to the foreign
judgment." 3 These documents will be given to the judgment
creditor, granting him or her the power or right to enforce the
judgment."
4
The practice of the Supreme Court suggests that it may require
proof of the grounds for the foreign judgment. In cases where the
judgment does not indicate the grounds upon which it is based, the
105. Kirne's, supra note 40, at 197.
106. Nabuco & Zanotti, supra note 31, at 277.
107. Kime's, supra note 40, at 197.
108. Curtis, supra note 19, at BRZ-8.
109. Dolinger, supra note 35, at 862 (discussing C.P.C., art. 214).
110. Curtis, supra note 19, at BRZ-8.
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Court has come to require three documents in accordance with article
458 of the Federal Code of Civil Procedure."' First, the applicant
must submit a statement containing (a) the names of the parties to the
action, (b) a summary of the case presented by either side, and (c) a
summary of procedural developments.116 Second, the applicant
must submit a statement including the facts and legal issues on which
the judgment is based. 1 1 7 Third, the applicant must include the
judge's opinion on the issues.n
The policy reasons for these requirements were discussed in the
case of Dr. Karl F. Nagele Feinmiaschinenbau GMBH Comp. v.
Herbert Alberts.1 9 First, the Court stated that the losing party has
a right to know the grounds upon which the judgment was rendered
against him or her in order to raise an appeal in the foreign judicial
system.12 This requirement serves to protect the losing party in the
ordinary appellate process of the rendering jurisdiction and does not
involve the homologation proceeding itself. Additionally, because the
defendant can raise some defenses relating to the reasons for the
judgment during the homologation proceedings, he or she has a need
for the information.12 Finally, the Court stated that it is against
Brazilian public policy to issue judgments without stating the
grounds for the decision."
B. Summary of Brazilian Enforcement Law
Despite its long history of almost automatic enforcement of
foreign country judgments, the Federal Supreme Court of Brazil in
the last two decades has developed increasingly stringent
requirements for homologation. The competency of the foreign court
and the validity of its judgment are subject to rigorous scrutiny when
the judgment is rendered against a Brazilian-domiciled defendant.
115. Dolinger, supra note 35, at 867. See GARLAND supra note 1 at 113 (trahnslating art. 458).
116. Dolinger, supra note 35, at 867.
117. Id
118. Id
119. 95 R.TJ. 34 (1980).
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Under Article 15 of the Law of Introduction to the Civil Code, the
judgment must meet five seemingly easy requirements: (1) The
rendering court must be competent; (2) the parties must have
participated in the proceedings or allowed a judgment to go by
default; (3) the judgment must be final and enforceable where
rendered; (4) the judgment must be translated by an authorized
interpreter; and (5) the judgment must be homologated by the Federal
Supreme Court. No comity or reciprocity is required with regard to
the foreign jurisdiction.
However, judicial practice during homologation has complicated
the procedure, lessening the chances of enforcement. Default
judgments are unlikely to be enforced at all, for public policy
reasons. Additionally, doctrines such as public policy and due
process are subject to broad interpretation and may be used by the
Brazilian Court to deny recognition and enforcement. Jurisdictional
requirements are strict, requiring voluntary submission only by the
defendant. The Brazilian Court has become increasingly protective
of Brazilian domiciliaries, making it difficult for judgment creditors
to enforce judgments against them. As the requirements have been
more strictly applied, foreign judgments have become less likely to
be recognized and enforced by the Brazilian Court.
IV. RECOGNITION AND ENFORCEMENT
REQUIREMENTS-CALIFORNIA
A. The UFMJRA
California has formally adopted the UFMJRA, which is codified
beginning with section 1713 of the California Code of Civil
Procedure.'2' As codified, the provisions of the statute are identical
to the uniform act.124
Under the statute, California courts will only enforce a foreign
country judgment which is final, conclusive, and enforceable in the
123. CAL. ev. PROc. CODE § 1713.8 etseq. (Deering's 1981).
124. Id
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country where it was rendered."2 5 This is true even if the judgment
is subject to appeal or an appeal is pending in the courts of the issuing
jurisdiction. 26 However, under section 1713.6, the court reviewing
the judgment may stay the proceedings if the defendant satisfies the
court either that an appeal is pending in the foreign jurisdiction or
that he or she is entitled to and intends to bring such an appeal. 127
In this situation, the proceeding will be stayed until the defendant has
been allowed sufficient time to prosecute an appeal.128
In Stevens v. Superior Court, the California District Court of
Appeal extended the policy expressed in section 917.1 of the Code of
Civil Procedure to post-judgment stays under section 1713.6.129
Under section 917.1, the court may allow a judgment debtor to stay
enforcement by providing security to pay the debt if the judgment is
affirmed on appeal. 130 If the judgment debtor will provide security,
and no prejudice to the creditor results, Stephens held that the trial
court would abuse its discretion by refusing a stay of the proceedings
pending appeal.
131
1. Definition of Conclusiveness
Section 1713.3 defines conclusiveness as a grant or denial of
monetary recovery by the rendering court.132 If a judgment is found
to be conclusive, a California court will accord the foreign judgment
full faith and credit upon an action to domesticate the judgment. 133
Therefore, section 1713.3 is different from California's treatment of
sister state judgments: California courts do not automatically extend
full faith and credit to a foreign country judgment. 134 Thus, a
125. Id § 1713.2. 30 CAL. JuR. 3DENFORCEMENT OF JUDGMENTS § 447 (1987).
126. CAL. CIV. PROC. CODE § 1713.2.
127. Id § 1713.6.
128. Id




132. CAL. Civ. PRoc. CODE § 1713.3.
133. Id
134. Id § 1713.5.
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judgment creditor must bring an action to domesticate his or her
judgment in Calffornia. 13
2. Inconclusive Judgments
Under section 1713.4, a judgment lacks conclusiveness when: (a)
the system which rendered the judgment fails to provide impartial
tribunals or its procedures deny the parties due process of law; (b) the
foreign tribunal lacked personal jurisdiction over the defendant; or (c)
the foreign tribunal lacked subject matter jurisdiction over the
case. 1
36
a. Impartial Tribunal's Due Process
Section 1713.4(a)(1) provides that unless the foreign system
provides impartial tribunals and procedural due process, the judgment
will not be treated as conclusive for enforcement purposes. 137
Therefore, the California courts will refuse enforcement if they find
that the defendant was denied a proper hearing or received
insufficient notice in the foreign suit.'38
b. Personal Jurisdiction
California courts require that the foreign court issuing the
judgment have had personal jurisdiction over the defendant before
they will enforce the judgment. 139 There are several restrictions on
the court's ability to deny recognition under this provision. For
example, the foreign court will have personal jurisdiction if the
defendant was personally served in the foreign state. '40 This
provision recognizes the U.S. concept of territorial jurisdiction,
135. 164 East 72nd Street Corp. v. Ismay, 65 Cal. App. 2d 574, 151 P.2d 29 (1944).
136. CAL. CIV. PROC. CODE § 1713.4(a).
137. Id § 1713.4(a)(1).
138. Bank of Montreal v. Kough, 612 F.2d 467, 470 (91h Cir. 1980).
139. CAL. Civ. PROc. CODE § 1713.4(a)(2).
140. Id § 1713.5(a)(1).
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which allows jurisdiction to be based on presence alone, 141
although this form of personal jurisdiction is generally regarded as
exorbitant in civil law countries.
14 1
Additionally, California courts, like the Federal Supreme Court
of Brazil, recognize personal jurisdiction where the defendant
voluntarily appeared in the proceeding for reasons other than to
contest jurisdiction of the court.143 Under the UFMjRA, California
also recognizes an exception when the defendant appears specifically
to protect property which has been seized or is threatened with
seizure.144 Although not specifically provided for in the Law of
Introduction to the Civil Code, the protective nature of the Brazilian
Court suggests that this exception would also be applied there. As a
civil law country, Brazil requires more than a general appearance for
voluntary submission. Normally, some defense must be filed. 45
Contractual stipulation is a method of obtaining personal
jurisdiction which the UFMJRA recognizes. 146 California courts
will recognize personal jurisdiction in the foreign court in the form
of prorogation.
The UFMJRA also requires recognition of personal jurisdiction
when the defendant was domiciled in the foreign state or, as a
corporate body, had its principal place of business in the foreign
state. 147 Personal jurisdiction over the corporation will also be
recognized if the company was incorporated in the foreign
jurisdiction or had acquired such a status through its activities in that
jurisdiction. 14' For example, a corporation having a branch in
Brazil will be considered to be domiciled or incorporated there,
regardless of its actual incorporation in another state. The corporation
would, therefore, have obtained a status of incorporation by way of
its activities in Brazil. This provision is less liberal than the Brazilian
rule, which regards all corporations having a branch or agency there
141. RUDOLF B. SCHLESINGER, Er AL., COMPARATIVE LAw 382 (1988).
142. Id
143. CAL CIV. PROC. CODE § 1713.5(a)(2).
144. /I
145. Dolinger, supra note 35, at 860.
146. CAL. CIV. PROC. CODE § 1713.5(a)(3).
147. Idr § 1713.5(a)(4).
148. Id
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as domiciliaries.'49 Section 1713.5 of the California Code of Civil
Procedure recognizes that a foreign court has personal jurisdiction
over a corporate defendant when its business office is located in the
foreign jurisdiction."15 However, such jurisdiction is considered
limited to causes of action arising from the activities of the particular
office located in the foreign state if the company is incorporated
elsewhere."5 1 The uniform statute is, therefore, less expansive than
the Brazilian rule.
The U.S. Ninth Circuit Court of Appeals extended the minimum
contacts test, promulgated in International Shoe Co. v.
Washington,"5 2 to foreign judgments in the case of Bank of
Montreal v. Kough. "3 The decision was issued pursuant to section
1713.5(b), which allows California courts to find alternative bases of
jurisdiction beyond the specific provisions of the statute.'54 The
court stated that this provision was meant to leave the door open to
recognition of foreign judgments which were "rendered in
accordance with the American principles of jurisdictional due
process."
155
The final basis of personal jurisdiction recognized by the
UFMJRA allows foreign judgments in proceedings arising from a
defendant's operation of a motor vehicle or aircraft in the foreign
state. 156
c. Subject Matter Jurisdiction
Like the Brazilian judiciary, California courts claim exclusive
jurisdiction over cases involving immovable property located within
its jurisdictional boundaries. 157 A foreign judgment will be given
no direct effect over such property, and any transfers thereof by the
149. Dolinger, supra note 35, at 858.
150. CAL. CIV. PROC. CODE § 1713.5(a)(5).
151. lid
152. 326 U.S. 310 (1945).
153. 612 F.2d 467 (9th Cir. 1980).
154. CAL. Cv. PROC. CODE § 1713.5(b).
155. Kough, 612 F.2d at 470.
156. CAL. CIv. PROC. CODE § 1713.5(a)(6).
157. 40 CAL JuR. 3D Judgments § 100 (1987).
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owner must be in accordance with California law. 15 Exclusive
jurisdiction extends to the proceeds of real property "which retain the
character of realty."15 9 However, there is an exception allowing
probate distribution when the case involves a promissory note
secured by a mortgage."'°
3. Additional Reasons for Nonrecognition
Further provisions of the UFMJRA allow the California courts to
deny recognition of foreign judgments in a number of situations, the
first of which is insufficient notice.1 61 This provision coincides with
the due process concerns expressed in section 17 13.4(a)(1).
California courts recognize notice by personal service162 and
service by mail, if the defendant's address is known, or by
publication, if the defendant's address is not ascertainable. 16 3 In
addition to these forms of notice, any form of service directed or
prescribed by a foreign court is valid under California law.'
64
California law now recognizes service of process in accord with the
Hague Convention of the Service Abroad of Judicial and Extra
Judicial Documents in Civil and Commercial Matters. 65 There is
no indication that California-domiciled defendants will receive
greater protection, such as the letters rogatory required by the
Brazilian Court. Notice must be given in time sufficient to allow the
defendant to prepare an adequate defense. 6 In Julen v. Larson, the
California Second District Court of Appeal held that documents of
service should be in the language of the place of service, i.e., English
for defendants served in California. 67
158. Id. § 99.
159. 12 CAL. JUR. 3D Conflicts of Law § 45 (1987).
160. Id § 53.
161. CAL. CIV. PROC. CODE § 1713.4(b)(1).
162. 50 CAL. JUR. 3D Process § 12 (1987).
163. Id
164. Id
165. CAL. CIV. PROC. CODE § 413.10(c).
166. Id at § 1713.4A(b)(1).
167. Julen v. Larson, 25 Cal. App. 3d. 325, 330, 101 Cal. Rptr. 796, 800 (1972).
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. As section 1713.4(b)(2) states, California courts will not enforce
foreign judgments which are found to have been obtained by extrinsic
fraud. 168 This policy is evidenced by the ruling in Pentz v.
Kuppinger. '69 Pentz involved a challenge to the validity of a
Mexican judgment which awarded alimony to the defendant based
upon an interlocutory judgment rendered in a California divorce
proceeding.17 The defendant brought the action in Guadalajara,
where the widow of her former spouse resided, to enforce payment
of the alimony awarded by the California judgment. 171 The
resulting judgment from the Mexican court awarded an amount in
excess of the California judgment. 172 The court found that in the
Mexico proceedings, the defendant had failed to disclose that
payments had been made to her by the decedent, which would have
diminished the principal of the amount due under the judgment. 7
The plaintiff was unaware of the payments until after the Mexico
proceedings and was thereby denied the opportunity to present such
evidence.' 74
Additionally, the court found that the defendant failed to disclose
that, under the California judgment, alimony would cease upon her
remarriage. 75 The defendant had remarried in 1966, three years
after the judgment was rendered. 176 The court found extrinsic fraud
in the fact that defendant had prevented plaintiff from presenting all
of her case to the court and had ignored requests for information
concerning the payments made. The court also found extrinsic fraud
in the fact that defendant concealed the terms of the award. As a
result, the court found the Mexican judgment invalid.'7
168. CAL CIV. PROC. CODE § 1713A(b)(2).
169. Id. § 1713.4(b)(3); Pentz v. Kuppinger, 31 Cal. App. 3d. 590, 597, 107 Cal. Rptr. 540,
545 (1973).
170. 31 Cal. App. 3d. at 592.
171. Id. at 593.
172. Id. CAL. CIV. PROC. CODE § 1713.4(b)(4).
173. 31 Cal. App. 3d. at 597.
174. Id. CAL. Civ. PROC. CODE § 1713A(b)(1).
175. 31 Cal App. 3d. at 597. CAL. Cv. PROC. CODE § 1713A(b)(2).
176. CAL. CIV. PROC. CODE § 1713.7.
177. 31 Cal App. 3d. at 597. GARLAND, supra note 1, at 101.
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When the cause of action or defense upon which the foreign
judgment is based is against the public policy of California, the court
will not enforce the judgment. 178 The Pentz court found, as further
grounds for nonrecognition, that the Mexican judgment awarded
alimony to the defendant for a period of time following her
remarriage.179 The court held that such a judgment is repugnant to
the public policy of California, as demonstrated by Civil Code
section 139180 and a long history of case law.1"'
When a judgment conflicts with another final and conclusive
judgment, a California court will deny recognition."12 Indeed, the
Pentz court denied enforcement of the Mexican judgment on the
additional grounds that it conflicted with the earlier Californian
judgment, which was final and conclusive.'83
Section 1713.4 allows the reviewing court to refuse enforcement
of a foreign judgment when the parties to the dispute made a
contractual stipulation that alternative means of resolution were to be
employed in place of judicial proceedings.'
Finally, a California court may refuse recognition and
enforcement when jurisdiction is based solely on personal service and
the forum for the suit is seriously inconvenient for the defendant.'
The UFMJRA does not prohibit recognition or nonrecognition of
foreign judgments in cases not specified by its provisions. '86
Therefore, California courts retain some discretion beyond the
statutory provisions in choosing whether to enforce a foreign
judgment.
178. CAL. CiV. PROC. CODE § 1713.4 (b)(3). See Amado, supra note 3, at 104-5 (discussing
the inefficiency and weakness of Brazilian practices).
179. 31 Cal. App. 3d. at 597. 30 CAL. JtR. 3D. Enforcement § 440 (1987).
180. See CAL Civ. CODP § 139 (Deering 1990) (repealed 1970) (provided that a husband is
not liable for his former wife's support upon her remarriage).
181. 31 Cal. App. 3d. at 597.
182. CAL. CIv. PROc. CODE § 1713(b)(4).
183. 31 Cal. App. 3d. at 597.
184. CAL Civ. PRoc. CODE § 1713(b)(5).
185. IX at § 1713.4(b)(6).
186. Id. § 1713.7.
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B. Summary of California Enforcement Law
The requirements of the uniform statute are relatively lenient, and
the enforcement of foreign judgments by the California courts is
likely. Jurisdictional provisions are expansive under the UFMJRA.
For example, the Kough decision demonstrates the courts' tendency
to expand rather than restrict the forms of personal jurisdiction
required for the enforcement of a foreign judgment.
Provisions for nonenforcement are less expansive. Insufficient
notice, extrinsic fraud, and violations of public policy arise only in
rare cases. However, contrary judgments are probably more likely
because civil law courts are reluctant to research the extensive case
law in a common law system such as California. 7 In civil law
systems, the courts do not form law through stare decisis, so previous
case law is relatively unpersuasive. Secondary sources, such as
treatises, are often more influential. Contractual stipulations to
arbitration and other alternative forms of dispute resolution will
become more common as parties seek to avoid the high cost of
judicial proceedings. Judgments involving jurisdiction based only on
personal service are unlikely to come from the more protective civil
law systems, which generally regard such jurisdiction as exorbitant.
Given the lenient provisions of the UFMJRA and the discretion
left to the reviewing courts, the law is conducive to the enforcement
of foreign judgments. California case law demonstrates that the
provisions of the Act have been strictly applied. The clarity of the
UFMJRA renders elaboration unnecessary, and the Act can be
considered a major step toward uniformity of enforcement law.
V. CONCLUSION: A COMPARISON OF BRAZuiAN AND CALIFORNIA
LAW
A. Differences of Approach to Enforcement of Foreign Judgments
Brazilian enforcement law is not incompatible with California's
application of the UFMJRA, although it appears significantly more
187. GARLAND, supra note 1, at 101.
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restrictive in practice. Two major differences necessarily make
enforcement of a foreign judgment more difficult in Brazil. First,
there is the procedural requirement that all homologation proceedings
be brought in the Federal Supreme Court of Brazil. By requiring the
high court to take on such duties, the Brazilian system makes the
enforcement of a foreign judgment time-consuming and occasionally
inefficient."'8 California law has no comparable requirement;
actions for domestication may be brought in the superior courts and
enforced as though originally issued from those courts." 9
The second major difference between Brazilian and Californian
enforcement law stems not from the law as it is written, but from
judicial application of the law. The Brazilian court has tended to
provide stringent protection for Brazilian-domiciled defendants. If
the Court continues to move in this direction, Brazilian jurisdiction
over such domiciliaries will become exclusive. Although California
appears to place an emphasis on domicile in its choice of law rules,
there is no indication that its courts will treat California-domiciled
defendants differently from others. Certainly the UFMJRA does not
expressly allow state courts to provide such special protection for
their domiciliaries.
The protective tendency of the Brazilian Court lessens the
chances of enforcement of foreign judgments in cases involving
Brazilian-domiciled defendants. Moreover, as the Court interprets
domicile to mean residence in enforcement actions, cases involving
Brazilian-domiciled defendants may become more numerous,
depending on the Court's interpretation of residence. A broad
interpretation of what constitutes residence would lead to an
increased number of Brazilian domiciliaries, since domicile is taken
to mean residence in enforcement proceedings. Domicile normally
requires a greater degree of relationship between the individual and
the state than is required for residence. This protective trend
pervasively influences the Court's application of enforcement law,
and it cannot be overlooked in a comparative analysis of particular
legal requirements for the enforcement of foreign judgments.
188. See Amado, supra note 3, at 114-15.
189. 30 CAl. JuR. 3D Enforcement § 440 (1987).
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B. Limitations on the Recognition of Foreign Judgments
1. Jurisdiction
a. Competency and Conclusiveness
The Brazilian Court requires competency of any foreign court
which rendered a judgment sought to be enforced in Brazil. For the
purpose of analysis, California's requirement of conclusiveness of
foreign judgments is comparable to competency. Theoretically, the
Brazilian Court determines the competency of a rendering court
according to the law of that forum. However, this determination calls
for the automatic acceptance of foreign jurisdictional law, and the
Brazilian Court has developed jurisdictional requirements of its own.
Thus, in the area of jurisdiction, theory and practice diverge in Brazil.
In contrast, the UFMJRA contains a more positive view of
jurisdictional requirements, stating those instances in which
enforcement may not be denied on such grounds.
The expression of enforcement law in the two systems
demonstrates the willingness of each to confirm foreign judgments.
The Brazilian Court expresses enforcement law negatively, in terms
of what foreign jurisdictions may not do, while the California statute
grants foreign courts broad powers of jurisdiction. The UFMJRA also
gives California courts the discretion to recognize foreign judgments
outside of its express provisions.
b. Defendant's Submission to Jurisdiction
Both Brazil and California recognize that a general appearance,
for purposes other than to object to jurisdiction, is a voluntary
submission to jurisdiction. However, the Brazilian Court takes this
one step further and requires defendant domiciliaries to renounce
control of Brazilian law for his or her appearance to result in a
submission to foreign jurisdiction. Again, the Brazilian Court's
protective trend is clear, preventing recognition of default judgments
against Brazilian-domiciled defendants. Additionally, on due process
grounds, the Brazilian Court will not recognize default as a
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submission to jurisdiction, so the Court is unlikely to ever enforce a
default judgment.
The UFMJRA does not formally adopt such a stance, and the
California courts' application of the statute indicates that they will
recognize default judgments as final and conclusive, so long as due
process requirements have been met. Thus, unlike Brazil's Court, a
California court will not refuse recognition of a foreign default
judgment by reason of the defendant's domicile.
California law permits a defendant to appear in order to protect
property which is seized or subject to seizure. Because the Brazilian
Court requires a defendant to specifically plead the basis of his or her
appearance, it would probably deem a defendant's appearance to
protect property to be unrelated to the cause of action and, therefore,
insufficient to bestow jurisdiction on the foreign court. The fact that
Brazilian law requires the filing of a plea or motion for such a special
appearance makes it more restrictive than that of California, which
has no such requirement.
c. Concurrent Jurisdiction
In addition to domicile, the Brazilian Court claims concurrent
jurisdiction over cases in which an obligation is to be performed in
Brazil and in which the dispute originated in Brazil. Any one of these
three elements is sufficient in itself to bestow jurisdiction upon the
Brazilian Court. Consequently, the Court will be more protective of
these actions, despite its recognition that the foreign court has
concurrent jurisdiction. When the Court concludes that it has
jurisdiction over such a case, it is less likely to enforce foreign
judgments rendered in them.
d. Jurisdiction over Corporations
Jurisdiction over corporate bodies is more restrictive under
California law. For a California court to enforce a foreign judgment
over a corporation, the UFMJRA requires that the entity be
incorporated in the foreign state, and it limits jurisdiction to the
activities of the particular business office or branch located in that
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forum. Brazilian law considers all corporations which have a branch
or agency in Brazil as domiciliaries of Brazil. Thus, the Brazilian
judiciary apparently may exercise jurisdiction over such corporations
as a whole, rather than over only the activities of the Brazilian branch
of the corporation. Because the Brazilian judiciary recognizes this
form of jurisdiction in domestic suits, it will probably recognize it in
the judgments of foreign suits which are under review. Thus, a
foreign court may render a judgment, enforceable in Brazil, over the
entire activities of a corporation which has a branch or business
office within its territory. Overall, the provisions of the UFMJRA
which address jurisdiction over corporate entities are more restrictive
than Brazilian law.
2. Due Process and Public Policy
Brazil and California both require that a defendant receive
sufficient notice of a foreign suit and have an adequate opportunity
to prepare a defense. As discussed above, Brazil is unlikely even to
recognize a default judgment when the defendant has not been
allowed to raise a proper defense.
Brazil, like California, allows service of process according to the
requirements of foreign law, except when the defendant is a Brazilian
domiciliary. Brazilian law permits notice by mail or publication if
both parties are Brazilian domiciliaries, or if the plaintiff is a
Brazilian domiciliary and the defendant is not, but a letter rogatory
is required for a Brazilian-domiciled defendant in all other cases.
California law is quite similar. It allows service of process by mail or
publication, and it also permits notice as prescribed by the law of the
foreign court, so long as it is calculated to give actual notice.
Therefore, although the letter rogatory required by Brazil in some
instances will be sufficient for enforcement purposes in California
courts, California courts must comply with Brazilian standards in
order to avoid the due process inquiry.
Both California and Brazil reserve the right to deny recognition
of a foreign judgment which is contrary to public policy, an
evaluation which depends on each system's values. Enforcement of
the foreign judgment will be set aside if it would be repugnant to the
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fundamental principles of public order and morality. These principles
are defined by the general values of the community in determining
the duties of its members to one another. In order to avoid
nonrecognition under this principle, the rendering court and counsel
must have a working knowledge of the law of the state from which
they seek enforcement.
3. Contrary Judgments and Objections Going to the Merits of
the Foreign Suit
Denial of recognition due to a contrary judgment is more likely
in Brazil than in California. California requires simply that a prior
judgment be final and conclusive, but Brazil denies recognition if an
appeal on a prior judgment is pending, or if a simultaneous action on
the same subject matter is pending before a Brazilian court. This is
true even if the foreign judgment was rendered before an action was
commenced in the Brazilian courts. Further, unlike California law,
Brazilian law does not provide for a stay of enforcement proceedings.
Therefore, a foreign court must keep track of cases pending in the
Brazilian court and of final judgments in order to ascertain whether
a judgment will be enforced. If an appeal is pending in the Brazilian
judiciary or a final judgment is contrary, the foreign judgment will
not be enforced by the Court. Because the Brazilian judiciary rarely
records cases, determining the existence of contrary judgments can
be difficult.
In neither a Brazilian homologation proceeding nor in a
California action for domestication may a defendant make arguments
on the merits of the foreign judgment. 190 However, the Brazilian
Court requires a judgment creditor to submit documents which prove
the grounds of the judgment, in addition to meeting the rigorous
requirements discussed above. The UFMJRA contains no such
requirement. The UFMJRA is a comprehensive statute, and it offers
the sort of clarity and ease of application essential to a workable
international system of enforcement of foreign judgments.
190. See generally Ismay, 65 Cal. App. 2d 574.
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